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The Case: 

The criminal case against some 150 defendants, alleged members of the Kurdish Communities Union (KCK), the so called urban wing of the [illegal] Kurdistan Workers´ Party (PKK).  

This hearing was the second session of the criminal proceedings against the defendants accused of being supported by or supporting the PKK.

This case was first heard in court on October 18-19, 2010. For detailed notes on this session as well as background- please see earlier report from Lawyers without Borders, Sweden. 

The defendants are standing trial in Diyarbakir, accused of having links to the Kurdistan Communities Union (KCK), the alleged urban wing of the PKK. The defendants are mainly politically active members of the civil society (some of them members of the pro-Kurdish [legal] political party “Peace and Democracy Party”); including some 12 elected mayors of Southeast Anatolian cities, including the influential Diyarbakir Mayor Osman Baydemir as well as many pro-Kurdish politicians. 
Some 100 of the defendants have been incarcerated for more than 18 month.
The Setting

The Court proceeds in newly established facilities with good capacity to harbour the defendants; some 200 defence lawyers as well as the Court; the Prosecutor and some 200 relatives and representatives from media, civil society, local and international NGO´s as well as national, international and European members of Parliament. Representatives from the Dutch, Norwegian and Danish Embassy were present.
Security check points at the entrance were well organised and security personnel cooperated well with local administrative staff.  No apparent harassment of relatives or other observers was noted. Outside the Court building demonstrations were held, organised by the Peace and Democracy Party (BDF). During the first day such a demonstration was dispersed in violence. According to independant sources the violence started by the security forces use of maze grenades. Turkish media were well represented both outside and inside the building.
Inside the building, the defendants were all seated together, thus not given the opportunity to be close to their lawyers and not being able to consult with their defence during the trial. The lawyers were seated on each side of the group of defendants. The Court and the court clerks were seated in front of the defendants and the lawyers, on a slightly higher level. The Prosecutors were seated beside the Judges, on an even more elevated level (sic!). The defendants were surrounded by some 40 policemen at all times. The change of guards, every 15 minutes, of the security forces was clearly disturbing to an otherwise decent ambiance in the room.  The relatives and observers were seated behind the defendants. The room was well lit, comfortable and warm. It was possible to follow the speaker(s) on a big screen with microphones and loudspeakers available. 
The Proceeding
The head of the Court, judge Menderes Yilmas, began the proceedings by asking each of the defendants how they pleaded. All defendants answered in the Kurdish language. The Court ruled that they were not allowed to do so.  This ruling was of course to become the main challenge of the trial.
We were (and still are) intrigued by the fact that each and every defence lawyer represents each and every defendant. So every lawyer can act on behalf of each of the defendants. Obviously this is an arrangement the lawyers have agreed on with the blessing of their clients and the lawyers we discussed it with did not find the arrangement strange. Such a representation could of course create a lot of disorder, but as the proceedings went on it worked out quit well.
As the defendants refused to answer questions in Turkish, no further questions were asked. Instead the Judge invited the defence lawyers to present their case; apparently they had beforehand decided who would put forward what line of argument. During the remaining time of day one, as well as half of day two, some 10 lawyers argued along the lines that the Court should allow the defendants to express themselves in Kurdish and the fact that they were denied this right was only another proof of the harassment, prosecution and mistreatment the Kurdish people have been suffering over the years. The Judge allowed the defence to elaborate both into the history of the Kurdish people as well as draw parallels between Turkey of today and the Nazi regime in Germany and the legislation of Italy under Mussolini.

A further line of defence was based on the arguments that the collection of evidence (mainly supervising telephone and e-mail correspondence) was illegal (because not decided correctly by a court of law) and should not be considered by the Court. 
Finally the defence lawyers argued that the defendants’ incarcerated should be released immediately. 

The Court ruled that all defendants arrested should be kept detained. The proceeding was postponed to a later date.
General Conclusions

There is no doubt that the arrests, incarcerations and this trial is politically motivated. 

Given the fact that some 1 800 pro- Kurdish activist and politicians were arrested after the local election in the summer of 2009, an election that saw a landslide victory for pro- Kurdish politicians and mayors, especially for the BDP-party, it is very likely that this trial is a mean for the State to curb the “Kurdish Problem”, or rather; to curb a fair solution of the Kurdish Problem. 
In all fairness, one should underline that the Court allowed the defence to promote their political issues and arguments in court, something that not necessary any judge in a rule of law jurisdiction would allow. By allowing this the Court made it even clearer that the trial is political.
Maybe, the court allowing the defence their right to speak should be interpreted as a sign of their sensitivity over the participation of the international community at this hearing.  

Further, the legislation and case law banning activities that support the same issues and themes as the illegal PKK promotes, opens up to a very broad possibility to incarcerate and prosecute activists and individuals merely participating in demonstrations. On this note, we recommend the recent report (November 2010) by Human Right Watch- “Protesting as a Terrorist Offense-The arbitrary Use of Terrorism Laws to Prosecute and Incarcerate Demonstrators in Turkey”. This report elaborates in detail on the legislation and the interpretation by the courts.
The language issue brought up by the defence in this trial is of course particularity related the Kurdish context. This is obviously a to a big question for any Court anywhere in Turkey to resolve. The issue is at heart with the pro Kurdish movement and a major problem for the State.  It is a question that must find a political solution.
Specific conclusion

The importance of this trial, politically and legally is of paramount importance both for Turkey and the pro-Kurdish movement. Of course the trial is also a status report of the level of fair trial in Turkey. We strongly recommend Lawyers without Borders to continue to follow the coming hearings as an observer.
Diyarbakir and Stockholm

January 24, 2011

3 | Page

